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3AKJIOYEHUE BPAKA C YYACTUEM HMHOCTPAHHBIX I'PAKJIAH B KBIPTBI3CKOM
PECIIYBJIMKE

Annomayusn: B cmamve paccmampugaemcs 60Npoc o 3aKuioueHuy bpaka ¢ yuacmuem UHOCMpPAaHHbIX SPAACOaH
6 Kwvipevizckou Pecnybnuxe. [100pobHo u3nodcenvl ¢popmul, NopAao0oK u yCio8usa 3aKi0UeHus opaka ¢ yyacmuem
uHocmpanusix epasxcoat 6 Keipevizckoii Pecnyonuxe.

Knroueevie cnosa: bpax, uHocmpanuwlii epaxcoaHut, Cembsl.

BBenenne Opaka HEJICUCTBUTENBHBIM, JINYHBIE

Bonpocs! IpaBoBOTO peryarpOBaHUS CEMEHHBIX HEMMYII[ECTBCHHBIE M WMYIIECTBCHHBIC OTHOIICHHUS
OTHOIIEHUM C y4acTHEM HHOCTPAHHBIX TpaxaaH U MEXJy CYNpyraMH, UMYIIECTBECHHbIE OTHOLIEHHUS
nun 0e3 rpaxxJaHCTBa UMEIOT 0COOYI0 aKTyalbHOCTh MEXJy pOAWTENIIMH M AeTbMH U np.) [1, c. 621].
Bcerza. JTo CBSA3aHO C PAIOM MPUYHH OOBEKTUBHOTO PacnpoctpaneHHOCTh CEMCHHBIX  OTHOIICHUH,
XapakTepa: pacmaj COBETCKOI'O COI03a W IMOSBIECHUE OCJIO’)KHEHHBIX HMHOCTPAaHHBIM 3JIEMEHTOM, CO3JaJI0
HAa €ro TepPPUTOPHH HE3aBUCHUMBIX TOCYIapCTB; mpoONieMy  paspemieHus IMPOTHBOPEUUH  MEXITY
MHOTOKpaTHO€ YCUJIEHHE MHIpald HaceleHus, CEeMEUHBIM 3aKOHOIaT€IbCTBOM KeIpreizckoit
BKIIFOYass CBOOOXHBIA BBIe3N U3  KeIprei3ckoit PecniyOnmmkn w  ApyrmxX TOCYHapCcTB, Tpa)kaaHE
Pecniyonmuku rpaskpan Keipreisckoit Pecriyonmuku u KOTOPBIX BCE 4Yalle CTajdM TMomnagarb B cdepy
Bbe3n B KeIpreisckyro PecryOnuky WHOCTpaHHBIX JIEWCTBUSL  KBIPIBI3CKOIO CEMEWHOro IpaBa, 4TO
TpaXkIaH ¥ JHI 0e3 TPaKIaHCTBA; Pa3BUTHE JICTOBBIX moTpeOOBaI0 COOTBETCTBEHHO HAECKHBIX TapaHTHA
U JIMYHBIX KOHTAKTOB TpaXJaH C HHOCTPaHHbBIMU HX MpaB B CEMEMHBIX OTHONIIEHMSAX Ha TECPPUTOPUN
rpakIaHAMU. CrnenctBueM TIePEUHCICHHBIX Keiprezcrana. C apyroit CTOpOHEI, HE MEHEe BaKHOM
0OCTOSITENECTB  CTaJl 3HAYMTENBHBIH POCT YHCIA ABJSIACh 3ajada COOJIIO/ICHHS 3aKOHHBIX IIpaB U
OpakoB KBIPTBI3CKHX TpaXJaH C HWHOCTPAaHHBIMH nHTEepecoB U TrpakaaH Keipreisckoit Pecrybnuku B
rpaxJaHaMmy,  YBEJIMYEHUE  CIyd4aeB  Pa3sHOro CEMEWHBIX OTHOIIEHUSX C y4aCTHEM HHOCTPaHHBIX
IpaXJaHCTBa WICHOB CEMbM, TO €CTh BO3HHKAIOT rpakaaH M JIUIl 0e3 TPakIaHCTBa, OCOOCHHO NeTeit
pa3HOOOpa3Hble CeMEHHBIC OTHOLICHUS C yYacTHEM (Ipu  yCHIHOBJIGHWU JAeTed - TpaxkaaH KeIpreizckoit
HMHOCTPaHHOI'O (MexayHapOoHOTO) DJIEMEHTA PecriyOnmiky MHOCTPaHHBIMH TPXKIAHAMH U JIUIIAMH
(3axiroueHme Opaka, pacTopiKeHHe Opaka, MpU3HaHKe 0e3 TpaxIaHCTBa, PETYANPOBAHHHA aMMEHTHBIX
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00s3aTenseTB poauTeneil u gereil u T. m.). B aToi B CeMmeitHOM KOJIEKCE Keipreickoit

CBSI3W Ha3pelsia U HeOOXOAUMOCTh IPHHIUITHAIBLHOTO
WU3MEHEHHs MOAX0Ja K BO3MOXKHOCTU NPUMEHEHHS
HOpPM  HMHOCTPAaHHOTO  CEMEHHOro  IpaBa B
pEryIMpOBaHUMA CEMEWHBIX OTHOILUEHUM, MOCKOJIbKY
CYIIECTBOBABIIEE PAHEE OTPUIATEIHFHOE OTHOIICHHUE
K 3TOMYy BOINpPOCY BO MHOTHX ClIydasX BelIO K
YIIEMJICHUIO TIPaB ¥ MHTEPECOB KaK OTEYECTBEHHBIX,
TaKk ¥ MHHOCTpaHHBIX TrpaxjgadH. C mpuHiITHEM
CemeitHOro Komekca OTH TpoOIeMBl ObBUTH B
OCHOBHOM peEUIEHBI, M, KPOME TOrO, YCTPaHEHBI
mpo0Oesbl, UMEBIINE MECTO B paHee IeHCTBOBABIIEM
3aKOHO/IATEIbCTBE.

B pasmene VII  CemeitHoro  kojekca
Keipreizckoit Pecrry6mmkn ot 30 aBrycra 2003 roma
Ne 201 "IIpumenenue ceMelHOTO 3aKOHOJATENHCTBA
K CEMEIHBIM OTHOIIEHHSAM C y4aCTHEM MHOCTPAHHBIX
mun ¥ mn 0e3 rpaxaaHcTBa'  MPEAyCMOTPEHBI
OCHOBaHMS U YCJIOBHUA TIPUMEHEHHUS CEMEHHOro
3akoHOaTenbeTBa Kbipreizckoii PecriyOnuky m HOpM
HHOCTPAHHOTO CEeMeHHOro TmpaBa K CceMeilHbIM
OTHOWIICHHUSIM C YJacTHEM HWHOCTPAHHBIX JIUI] M JIUII
0e3 rpaXk/IaHCTBA, a TAK)KE K CEMEIHBIM OTHOLICHUSIM
TOJIBKO KBIPI'BI3CKHX I'PaKIaH, €CIIU 3TH OTHOIICHUS
CBSI3aHBI C TEPPUTOPHUEH MHOCTPAHHOTO TOCYAapCTBa
[2, c. 622]. HeobxomuMO OTMETUTh, 4YTO TIOJX
TP2XIJAHCTBOM  CIEQyeT IIOHHMMaTh IPABOBYIO
MIPUHAJICKHOCTB JIMIAa K KOHKPETHOMY F'OCYAapCTBY,
T... TPU3HAHME JTOTO JIMDA B  KauecTBe
MIOJIHOTIPABHOTO CyOBEKTa NMPaBOBBIX OTHOLIEHUH [3,
c. 276]. HoCTpaHHBIMU Tpa)KAaHAMH, O KOTOPBIX
uaer peus B paszgene VII CemeliHoro kojekca
Keipreickoit  PecriyOnuku, sIBISIOTCS  JMIA, HE
SIBIISIFOIIIHIECS rpaxJaaHaMu Keiprezckoit
PecniyOnmuky,  NpUHAIUISKHOCTH  KOTOPBIX K
TPaXXJAHCTBY JIPYroro rOCylapcTBa MOITBEPIKAACTCS
COOTBETCTBYIOIIMM JIOKYMEHTOM (Kak IIpaBHIIo,

HaMOHAJIEHBIM MIacIIOpTOM). Koncturymus
Keipre3ckoit PecrryOnuku nomyckaeT BO3MOXKHOCTD
npuoOpeTeHus rpaxIaHaMu KeIpreizckoit
PecriyOnmuky ~ OZHOBPEMEHHO W TpaKAaHCTBA

HMHOCTPAHHOTO TOCY/IapCcTBa (JABOMHOE I'PaXKaHCTBO)
B COOTBETCTBHU C HAI[MOHAIBHBIM 3aKOHOM HJIH

MEXKTyHAPOTHBIM JIOTOBOPOM Keipreizckoit
Pecniyomuku. Ilpu  Takux  OOCTOATEILCTBAX
rpaXJaHuH - oONajaTenb JBYX TPAXKIAHCTB

(opmanbHO 0053aH HCIOJHATH 3aKOHOJATENILCTBO
000nX rocynapcTB, TPAXIaHCTBO KOTOPBIX OH UMEET
[4].

3akorn  Keipreckoit  PecmyOnmku «0
rpaxaaHctBe Keiproizckoir Pecriyomukn» ot 21 mas
2007 roma Ne 70 riacuT O TOM, YTO HaIW4Ue Y
rpaxaanuna Keipreizckoit Pecriybnuku rpaskiancTsa
HMHOCTPAHHOTO TOCYJAapCTBAa HE yMaJsIeT €ro IpaB |
cBO0OOJ M HE OCBOOOXKIAET OT OOSA3aHHOCTEM,
BBITEKAIONINX W3 KBIPIBI3CKOTO TI'PaKIAaHCTBA, €CIIH

PecriyOnnku He cOllep KUTCS CIIEUAIbHOW HOPMBI O
IPaBOBOM CTaTyce MHOCTPAHHBIX IPaKAaH U JHL Oe3
rpaxaaHcTBa B KeIpreisctane B OpadyHO-CeMEHHBIX
OTHOIIEHUSX [6]. DTO OOBsICHIETCS TeM, YTO HUX
MPaBOBOE TMOJIOKEHHE ompeneneHo KoHcturynmen
Keipreizckoit Pecrryomuku.

CormacHo Koncrurynumn Ksipreizckoit
PecnyOnmku WMHOCTpaHHBIE TpaKAaHe M Jnma Oe3
TPaXJAHCTBA IIOJIB3YIOTCA TIpaBaMH U HECYT
00s13aHHOCTH HapaBHE C TpaxaaHamu KoIpreizckoit

PecriyOnmuku, Kpome —ciiydaeB, yCTaHOBIICHHBIX
HAIMOHAIBPHBIMH 3aKOHAMH WM MEXIYHAPOIHBIMH
JIOTOBOpaMU [7]. HeiicTBue Koucrutyiuu
Keipresckoit  PecmyOnmmkm ®w  HaMOHAIBHOTO

3aKOHO/ATEIbCTBA PACTIPOCTPAHSETCS HE TOJBKO Ha
rpaxaad  Keipreisckoir  PecnyOnmuku, HO ¥ Ha
MHOCTPaHHBIX TPaKAaH M JHI 0e3 TpakAaHCTBa,
Haxondmuxcs Ha  Tepputopuu  KeIprezckoit
PecniyOnmky, 3a  OTHENBHBIMH  HCKITIOYEHHSIMH,
CIEeLUaJIbHO OTOBOPEHHBIMH 3aKOHOM, TO €CTh JUIA
HHUX yCTaHOBJICH HaIMOHAJIBHBIN PEXUM HE3aBHCHMO
OT MeCTa MOCTOSIHHOTO TPOKUBAHHSI.

B cootBercTBum ¢ Koncrurynuei Ksipreizckoit
PecryOnmky MHOCTpaHHBIE TpakAaHE M JMIa Oe3
rpaX1aHCTBa MOJIb3YIOTCS B KeIpreizckoit
PecriyOinke HanMOHAIBHBIM PEXKUMOM B CEMEIHHBIX
otHomreHusix [7]. OHm oOnagaloT Takou ke
MPaBOCHOCOOHOCTBIO M JIGECIIOCOOHOCTBIO B
CEeMEHHBIX  OTHOLIGHUSX, KaKk M  TpakaaHe
Keipreizckoit Pecriybmuku (TO €CTh MOTYT BCTYIATh B
Opak, pactopraTb Opak, UMETh POANTEIHCKUE NIPaBa 1
00513aHHOCTH H T. I1.), 32 HEKOTOPBIMHU UCKITIOUECHHAMH
[8, c. 623]. Koutn3HOHHbIE HOPMBI, PETYITHPYIOIIHE

INPUMEHEHHE CEMEHHOro  3aKOHOJATeNbCTBA K
OTHOUICHMSAM  C  HMHOCTPAaHHBIM  DJIEMEHTIOM,
cozepkarca ~ HE  TOIbKO  BO  BHYTPEHHEM
3aKOHOIATEJILCTBE. Konmsuonnsie HOPMBI
comepKarca B MEXKIAYHapOIOHBIX  KOHBEHLUSAX,
yYacTHHLIEH  KOTOpBIX  siBisteTcss  KeIprei3ckas

PecrryOonmuka. 'oBopsi 0 TpaBOBOM pETyIHpPOBaHUH
Opaka ¢ yuacTMeM MHOCTPaHHBIX TPaXK/JaH U JIUIL Oe3
TPaXJAaHCTBA, HEOOXOAMMO OTMETHTh, 4YTO B
pa3nuuHble UCTOpHYECKUe Mepuobl B KbIpre3ckoi
PecniyOnuke oOTHoOlIeHHE K OpakaM KbIPTBI30B C
MHOCTpaHIaM1 OBbIJIO HEOAMHAKOBBIM, B TOM YHCIIE
HEeraTWBHBIM, YTO HAaXOAWJIO CBOE OTPAKEHHE U B
CEeMEITHOM 3aKOHOJIaTeNIbCTBE. Bo MHOTOM 3T0 OBLTO
00yCIIOBIICHO peNUruo3Hoil Qopmoil 3aKitoueHus
Opaka u npenpaccyaKaMy pPeIUTHO3HOTO XapaKTepa.

[Tpu 3akiIr0oueHnN OPaKOB MYCYJIbMaH C JIFOABMHU
Jpyroro BEPOUCIIOBEIaHUS 3aMedasIoch
CYIIECTBEHHOE YIIEeMJICHHE TIpaB M 3aKOHHBIX
UHTEPECOB JIUIL, HE MCIIOBEI0OBABIIIMX
MYCYIbMaHCTBO. Ha TpOTSIKEHHHM JUTHTENHHOTO
BPEMEHH B HCTOPHUU KBIPTBI30B (DaKTUYECKH HE

WHOE  HE  NPEAyCMOTPEHO  3aKOHOM  HIH JOITyCKaJIOCh W TIPUMEHEHHE HOPM HHOCTPAHHOTO
MEXJIyHapOAHBIM foroBopom” [5]. CEeMEWHOro Mmpasa.
*
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Kak nmoxaspIBaeT HCTOPHS COBETCKOTO IIEPHOJIA,
To corynacHo cT. 161 KobC npu 3axmodyeHun Ha
TEPPUTOPUU COBETCKOTO COI03a OpaKkoB COBETCKHX
TrpaXJaH C MHOCTPAaHHBIMH TPaXIaHAMH M OpakoB
HHOCTPAHHBIX TPakJaH MeXIy co00H pa3pemanoch
UCTIOJIB30BAaTh ~ TOJBKO  COBETCKOE  CeMeHHoe
3aKOHOJIAaTeIbCTBO. be3yclIoBHO, 3TO  YIIEMIISIIO
IpaBa WHOCTPAHHBIX TPaXJaH W HE MOIJIO HE
CKa3aTbCsl Ha JUHAMHUKE OpakoB C HMX YyJacTHEM,
kotopsie B CCCP Opumm HepacnpocTpaHEHHBIM
SIBTICHUEM.

CBoOosa Bbl€3a TpaXgaH 3a  I[IpeJesbl
Keipreizckoit PecrryOonuku, a Takke cBoOoma Bhe3na
(mns rpaxpaH MHOTHMX cTpaH) B KBIpreI3ckyro
Pecniybnuky,  mpuBIEYEHHE Ha  TEPPUTOPHIO
Keiprei3ckoii PecriyOianky HHOCTpaHHBIX HHBECTOPOB
U TPYOOYCTpOHCTBO  TpaxkmaH  KeIpre3ckoit
PecriyOnmiky 3a rpaHuIied CYIIECTBEHHO CKa3aIkch Ha
pacuIMpeHNH KOHTAKTOB KBIPTBI3CKUX TPaXIaH C
WHOCTpaHIIAMU M, KaK CIEICTBHE, Ha YBEIWYECHUH
KOJIM4eCTBa "MHTEPHAIMOHAIBHBIX" OpakoB. 3akoH
HE TPEIyCMaTPUBACT KaKUX-INOO MPETSATCTBHI I
rpaXJaH K BCTYIUICHHIO B Opak Ha TEppPUTOPUU
Keipreizckoit PecyOnukn mo HanuoHaJIbHOMY HITH
pacoBomy mpu3HaKy. CHoocoOHOCTh JWIa K
BCTYILICHUIO B Opak omnpenensieTcs
3aKOHO/ATENbCTBOM  TOCYAAapCTBA, TpakKIaHUHOM
KOTOPOT0 JaHHOE JIMIO ABIseTca. BmecTe ¢ TeM npu
3TOM clemyeT YUHUTBIBATh 0COOEHHOCTH
HAI[MOHAJILHOTO  3aKOHOJATENbCTBA TOCYJapCTBa,
rpaXIaHUHOM KOTOpOTO SBTISIETCA JIMIIO,
BCTyTaromiee B Opak, MpeaycMaTpHBaIOIIEro HHBIC,
yeM B Koiprenckoit  PecnyOmuke, — ycioBus
BCTYIUICHUSI B OpaK, WIM JaXe HE HCKIIOYAIONIETO
BO3MOXKHOCTH MHOTOXEHCTBa (mosnuramun). B sToit
CBSI3W ISl 3aIIWTHl 3aKOHHBIX IIPaB M HMHTEPECOB
rpaxaaH Keipreizckoid Pecrybnukm cymecTBeHHOE
3Ha4YE€HHE HMEIOT MojoxkeHus cT. 163 CemeliHoro
Komekca o Qopme, 00 yCIOBHAX W IOPSIKE
3aKJIIOUeHUs] OpaKkoB C MHOCTPAHHBIMHU IpakKAaHaMU
Ha Tepputopun Keipreickoit  PecnyOonmmku. B
cooTBeTcTBUHU ¢ M. 1 cT. 163 CemeiliHoro kojexca
dhopma u mopsAoK 3aKiItoueHUs Opaka Ha TEPPUTOPHH
Keipreizckoit Pecrry6nuku OIIPEACIIAI0TCA
3aKoHOAaTenbcTBOM  KbIprbickoid  PecnyOnuku.
Orcrozna caenyet, 4ro Ha Teppuropuu Keipreizckoit
Pecniyonmuku  Opak BO Bcex cCilydasx JIOJDKEH
3aKJTIOYaThCsl B OpraHax 3arca. bpak, coBepuieHHbIH
M0 PENUTHO3HBIM 00psiIaM, a Takke (aKTHYECKUe
OpauHble OTHOIICHWS HE IOPOXKAAIOT MPABOBBIX
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MOCTIEACTBUA. YCIOBUS 3aKiOYeHHs Opaka Ha
TEpPUTOPUHU Ksipreizckoit Pecniyonmuku
OTIPENEISIFOTCS ISl KaXKI0TO U3 JIMLI, BCTYNAIOIUX B
Opax, 3aKOHO/IATEIHCTBOM roCy/apcTBa,
IpakJaHUHOM KOTOPOTO JIMIIO SIBISIETCS B MOMEHT
3aKIIIOYeHUsT Opaka, ¢ COONMOACHHWEM TpeOOBaHMIA

cratbl 15 CeMmeHHOr0 KOJEKCa B OTHOIICHUH
00CTOSATENIECTB,  TMPETATCTBYIOIIUX  3aKIFOYCHHIO
Opaxa.

TaxuMu 00CTOSATENHCTBAMU CUMTAIOTCS:

1) naMuamu, U3 KOTOPBIX XOTS OBl OIHO JIMLO
y’K€ COCTOUT B JIPYTOM 3apeTUCTPHUPOBAHHOM Opaxe;

2) ONM3KMMU POICTBEHHUKAMH
(pOACTBEHHHKAMHU 1O TPSIMOW  BOCXOASIIEH U
HUCXOAAIIEH JIMHUM (POAMTENSIMH M JEThMH,
JIeTyIIKoii, 6a0yIKoil 1 BHyKaMu ), TOJTHOPOJHBIMHU U
HETIOJHOPOJHEIMU (MMEIOIIMMH OOIMX OTLA WIIH
Matb) OpaThsIMHU U CECTpaMu;

3) YCHIHOBHUTEISIMH U YCHIHOBIICHHBIMH;

4) nmnamM, U3 KOTOPBIX XOTs OBl OJHO JIUIIO
NPU3HAHO CYJOM HEIeecrioCOOHBIM  BCJIEICTBUE
TICUXWYIECKOTO PAacCTPOICTRA.

Uro Kacaercss 3aKJIIOYEeHHs OpakoB MeEXIy
WHOCTPAHHBIMH ~ TpaXJaHaMH Ha  TEPPUTOPHH
Keipreisckoit  PecnyOnmuku B AMIDIOMATHYECKAX
MIPEJCTaBUTENECTBAX U KOHCYNBCKUX YUPEXKACHUSIX
WHOCTpaHHBIX rocynapctB [4]. To B cOOTBETCTBUU C
4.2 cr. 164 CemeitHoro Kolekca Opaku MeEXIy

WHOCTPAaHHBIMH TpaXXJaHaMH, 3aKIIOUYCHHBIE Ha
TEpPUTOPUHU Ksipreizckoit PecnyOnuku B
JUTUTOMATHIECKIX MIPEICTaBUTENHCTBAX u
KOHCYJIBCKUX YUPEXKIEHUAX HMHOCTPAHHBIX

roCyIapCcTB, NMPU3HAIOTCS HA YCIOBUSAX B3aUMHOCTH
nerictBuTensHBIMU B KbIprei3ckoit PecryOnuke, ecim
9TH JIMIJa B MOMEHT 3aK/IIOYEHUs] Opaka SIBISINCH
rpaxJaHaMu HMHOCTPAHHOTO rocynapcTBa,
HA3HAUMBLIETO MOcIa WIM KoHCynda B KeIprerzckoit
PecryOnuke.

3akaroyeHue
Takum 00pa3zom, paccMOTpeB B JaHHOW CTaThe
BOIIPOC O 3aKiIo4eHun Opaka C  ydacTHeM

WHOCTPAHHBIX TPaXIaH MOXHO OTMETHTb, 4YTO B
Cemeiinom Kopmekce Keipreisckoit  PecnyOnmkm
npenycmotpen nenslii pasgen VI «IIpumenenue
CeMEHHOro  3aKOHOAATeIbCTBA K  CEMEHHBIM
OTHOUICHHSIM C YYacTHEM HMHOCTPAHHBIX TPaXJIaH U
mun 6e3 TpakAaHCTBa», B KOTOPOM HPEIyCMOTPEHEI
(hOpMBI, TIOPSIIOK U YCIIOBUS 3aKTFOUCHHS Opaka.
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